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REPUBLIC OF KENYA
MINISTRY OF PUBLIC WORKS

TENDER DOCUMENTS

//////////////

PROPOSEDSOKO BORA MARKET
Issued by-

County Works Officer,

Ministry of Public Works,

P.O. Box B9,

Kiambu.

The Contract for the above mentioned worKks
eééeée.20. ...

by the undersigned refers to these Bills of Quantities and the Ministry of Public Works
General Specificatiofor building works B76 Edition (together with any amendments

issued thereto)hich shall be read and construed as part of the said contract.

,,,,,,,,,,,,,,,,,,,,,,,,,

eeeeeeeeeeeeeeece eeeeeeeeeeeeeeecece

CONTRACTOR EMPLOYER

Date: etéeceéececée Date: ééeééeeéeecéee
éeeeééeeceééeece éeeeéééeeeceééeecé
WITNESS WITNESS

Date: e&téeceéececée Date: ééeééeeéeecéececté

(ii)
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SPECIAL NOTES

The Contractor is required to check the numbers op#iges of these Bills of
Quantities and

should he find any missing or in duplicate or figures indistinct he must inform the
County Works Officefor Ministry of Public Works Kiambuat once and have the
same rectified.

Should the Contractor be in doubt abthe precise meaning of any item or figure for
any reason whatsoever, he must informQleeinty Works Officer for Ministry of
Public Works, Kiambun order that the correct meaning may be decided before the
date for submission of tenders.

No liability wi | | be admitted nor c¢claim all owed

Tender due to mistakes in the Specification which should have been rectified in the
manner described above.
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SECTION |
INVITATION FOR TENDERS

Tender reference no. Negotiation Number 86083

Tender Name: Tender for the ProposedConstruction of a Market
Shed at Soko Mjinga Market

The County Government of Kiambu invites sealed tenders for the
construction of the Proposed Market Shed at Soko Mjinga Market, Lari
Sub County

Interested eligible candidates may obtain further informnatand
inspect tender documents at the Supply Chain Management Office,
Room 15B Ground Floor, Thika Townhall during normal working
hours. Bidders are encouraged to use the emalil
procurement@kiambu.go.Ker clarifications.

A complete set of tender documents may be obtained by interested
candidates by downloading from the Public Procurement Information
Portal (www.tenders.go.kg Bidders mg also access the same from the
Countyods website.

Prices quoted should be net inclusive of all taxes, must be in Kenya
shillings and shall remain valid for (90) days from the closing date of
tender.Bids shall also be accompanied by a tender secafityES.
300,000which shall remain validpto 30 days after tender validity.

Completed tender documents are to be prepared or scanned in PDF
format and submitted on the [IFMIS Supplier Portal
https://www.supper.treasury.go.ke  labelled with the tender
Negotiation Number. The original tender security (bid bond) shall be
deposited in the Tender Box at outside the Room 15B, Ground Floor,
Thika Townhall or befor&Vednesday,"TApril 2021 at 1200hrs.

Tenders Wl be opened immediately thereafter in the presence of the
candidates or their representatives who choose to attend at the Thika
Townhall Chambers, Thika Sub County.

Bidders are notified that there will be aMANDATORY site visit on
Tuesday, 30" March 2021 from 0900hrs atSoko Mjinga Market.

Chief Officer,

Department of Trade, Industrialization, Tourism and Investments.
County Government of Kiambu
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SECTION Il

11

1.2

1.3

1.4

15

INSTRUCTIONS TO TENDERERS

General/Eligibility/Qualificat ions/Joint venture/Cost oftendering

The Employer as defined in the Appix to Conditions of Contract
invites tenders for Works Contract as described in the tender
documents. The successful tenderer will be expected toletarthe
Works by the Intended Completion Date specified in the tender
documents.

All tenderers shall provide the Qualification Information, a statement
that the tenderer (including all members of a joint venture and
subcontractors) is na@ssociated, or has not been associated in the past,
directly or indirectly, with the Consultant or any other entity that has
prepared the design, specifications, and other documents for the project
or being proposed as Project Manager for the ContraditmAthat has

been engaged by the Employer to provide consulting services for the
preparation or supervision of the Works, and any of its affiliates, shall
not be eligible to tender.

All tenderers shall provide in the Form of Tender and Qualification
Information, a preliminary description of the proposed work method
and schedule, including drawings and charts, as necessary.

In the event that prqualification of potential tenderers has been
undertaken, woly tenders from preualified tenderers will be
corsidered for award of Contract. These qualified tenderers should
submit with their tenders any information updating their originat pre
qualification applications or, alternatively, confirm in their tenders that
the originally submed prqualification infomation remains essentially
correct as of the date of tender submission.

Where no preyualification of potential tenderers has been done, all
tenderers shall include the following information and documents with
their tenders , unless otherwise stated:

(@) copes of original documents defining the constitution or legal
status, place of registration, and principal place of business;
written power of attorney of the signatory of the tender to
commit the tenderer:

(b) total monetary value of construction work perfedrfor each of
the last five years:

(© experience in works of a similar nature and size for each of the
last five years, and details of work under way or contractually
committed; and names and addresses of clients who may be
contacted for further informatioon these contracts;
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1.6

1.7

(d) major items of construction equipment proposed to carry out the
Contract and an undertaking that they will be available for the
Contract.

(e) qualifications and experience of key site management and
technical personnel proposed for theon@act and an
undertaking that they shall be available for the Contract.

() reports on the financial standing of the tenderer, such as profit
and | oss statements and audi't

() evidence of adequacy of working capital forsthContract
(access to line(s) of credit and availability of other financial
resources);

() authority to seek references

(1) information regarding any litigation, current or during the last
five years, in which the tenderer isvolved, the parties
concerned and disputed amount; and

()] Proposals for subcontracting components of the Works
amounting to more than 10 percent of the Contract Price.

Tenders submitted by a joint venture of two or more firms as partners
shall comply withthe following requirements, unless otherwise stated:

(@) the tender shall include all the information listed in clause 1.5
above for each joint venture partner;

(b) the tender shall be signed so as to be legally binding on all
partners;

(c) all partners shall be jointly and severally liable for the execution
of the Contract in accordance with the Contract terms;

(d) one of the partners will be nominated as being in charge,
authorised to incur liabilities, and receive instructidos and
on behalf of all partners of the joint venture; and

(e) the execution of the entire Contract, including payment, shall be
done exclusively with the partner in charge.

To qualify for award of the Contract, tenderers shall meet the following
minimum qualifying criteria;

(a) annual volume of construction work of at least 2.5 times the
estimated annual cadlow for the Contract;

(b) experience as main contractor in the consioaabf at least

(c) two works of a nature and complexity equivalent to the Works
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1.8

1.9

1.10

1.11

1.12

1.13

1.14

1.15

over the last 10 years (to comply with this requirement, works cited
should be at least 70 percent complete);

(d) proposals for the timely acquisition (own, lease, hire, etc.hef t
essential equipment listed as required for the Works;

(ela Contract manager with at | east five

an equivalent nature and volume, including no less than three years
as Manager; and

() liquid assets and/or creditacilities, net of other contractual
commitments and exclusive of any advance payments which may
be made under the Contract, of no less than 4 months of the
estimated payment flow under this Contract.

The figures for each of the partners of a joint vemtsinall beadded
togethert o deter mine the tendererods
qualifying criteria of clause 1.7 (a) and (e); however, for a joint venture
to qualify, each of its partners must meet at least 25 percent of
minimum criteria 1.7 (a), (b) ah(e) for an individual tenderer, and the
partner in charge at least 40 percent of those minimum criteria. Failure
to comply with this requirement will result in rejection of the joint

compl i é

venturebds tender. Subcontraetorsoé expe
taken into account in determining the

qualifying criteria, unless otherwise stated.

Each tenderer shall submit only one tender, either individually or as a
partner in a joint venture. A tenderer who submits or partiGgpate
more than one tender (other than as a subcontractor or in cases of
alternatives that have been permitted or requested) will cause all the

proposals with the tendereros participa

The tenderer shall bear all costs associateti Wie preparation and
submission of his tender, and the Employer will in no case be
responsible or liable for those costs.

The tenderer, at t he tenderer ds own
encouraged to visit and examine the Site of the Works and its

surrondings, and obtain all information that may be necessary for

preparing the tender and entering into a contract for construction of the

Wor ks. The costs of wvisiting the Site
expense.

The procuring ent teé meinbersebogpdmenbers s, ¢ o mmi

and their relative (spouse and children) are not eligible to participate in
the tender.

The price to be changed for the tender document shall not exceed
Kshs.1,000/=

The procuring entity shall allow the tenderer to review theder

document free of charge before purchase.
A bidder can only be awarded a maximum of 3 fields as per the advert.
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2. Tender Documents

2.1 The complete set of tender documents comprises the documents listed
below and any addenda issued in accordance with Clause 2.4.

(@)  These Instructions to Tenderers

(b) Form of Tender and Qualification Information
(c) Conditions of Contract

(d)  Appendix to Conditions of @ntract

(e) Specifications

() Drawings

(9) Bills of Quantities

(h) Forms of Securities

2.2  The tenderer shall examine all Instructions, Forms to be filled and
Specifications in the tender documents. Failure to furnish all
information required by the tender documents, obnsgsion of a
tender not substantially responsive to the tendering documents in every
respect wil/l be at the tendererds risk
tender.

2.3 A prospective tenderer making an inquiry relating to the tender
documents may notify #h Employer in writing or by cable, telex or
facsimile at the address indicated in the letter of invitation to tender.
The Employer will only respond to requests for clarification received
earlier than seven days prior to the deadline for submission déren
Copies of the Employerdés response wil/l
issued with tendering documents, including a description of the inquiry,
but without identifying its source.

2.4  Before the deadline for submission of tenders, the Employer may
modify the tendering documents by issuing addenda. Any addendum
thus issued shall be part of the tendering documents and shall be
communicated in writing or by cable, telex or facsimile to all tenderers.
Prospective tenderers shall acknowledge receipt of eatdnddm in
writing to the Employer.

7

2.5 To give prospective tenderers reasonable time in which to take an
addendum into account in preparing their tenders, the Employer shall
extend, as necessary, the deadline for submission of tenders, in
accordance with Cisse 4.2 here below.

3. Preparation of Tenders

3.1  All documents relating to the tender and any correspondence shall be in
English language.

3.2 The tender submitted by the tenderer shall comprise the following:
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3.3

3.4

3.5

3.6

3.7

3.8

3.9

(@)  These Instructions to Tenderers, Form of Tender, Conditions of
Contract, Appendix to Conditions of Contract and
Specifications;

(b)  Tender Security;

(c) Priced Bill of Quantities ;

(d) Quialification Information Form and Documents;
(e) Alternative offers where invitedind

() Any other materials required to be completed and submitted by
the tenderers.

The tendereshall fill in rates and prices for all items of the Works
described in the Bill of Quantities. Items for which no rate or price is
entered by the tenderer Wilot be paid for when executed and shall be
deemed covered by the other rates and prices in the Bill of Quantities.
All duties, taxes, and other levies payable by the Contractor under the
Contract, or for any other cause relevant to the Contract, &3 ddy&

prior to the deadline for submission of tenders, shall be included in the
tender price submitted by the tenderer.

The rates and prices quoted by the tenderer shall only be subject to
adjustment during the performance of the Contract if provideih fibre
Appendix to Conditions of Contract and provisions made in the
Conditions of Contract.

The unit rates and prices shall be in Kenya Shillings.

Tenders shall remain valid for a period rahety (90) days from the
date of submission. However in extiepal circumstances, the
Employer may request that the tenderers extend the period of validity

for a specified addi tional peri od.

responses shall be made in writing. A tenderer may refuse the request
without forfeiting theTender Security. A tenderer agreeing to the
request will not be required or permitted to otherwise modify the
tender, but will be required to extend the validity of Tender Security for
the period of the extension, and in compliance with Clause&I1in

all respects.

The tenderer shall furnish, as part of the tender, a Tender Security in the
amount and form specified in the appendix to invitation to tenderers.
This shall be in the amount not exceeding 2 percent of the tender price

The format of the Tender Security should be in accordance with the
form of Tender Security included in Section-Gtandard forms or any
otherform acceptable to the Employérender Security shall be valid
for 30 days beyond the validity of the tender.

Any tender not accompanied by an acceptable Tender Security shall be
rejected. The Tender Security of a joint venture must define as

ATenderero all j oint venture partners
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manner : a joint ventur e codhsisting o]

neeeeao.

3.10 The Tender Securities of unsuccessful tenderers will be returned within
28 days of the end of the tender validity period specified in Clause 3.6.

3.11 The Tender Security of the successful tenderer will be discharged when
the tenderer has signed tl@ontract Agreement and furnished the
required Performance Security.

3.12 The Tender Security may be forfeited

(8 if the tenderer withdraws the tender after tender opening during
the period of tender validity;

(b) if the tenderer does not accept the correctiomeftender price,
pursuant to Clause 5.7;

(c) in the case of a successful tenderer, if the tenderer fails within
the specified time limit to

0] sign the Agreement, or
(i) furnish the required Performance Security.

3.13 Tenderers shall submit offers that compligth the requirements of the
tendering documents, including the basic technical design as indicated
in the Drawings and Specifications. Alternatives will not be
considered, unless specifically allowed in the invitation to tender. If so
allowed, tendererswishing to offer technical alternatives to the
requirements of the tendering documents must also submit a tender that
complies with the requirements of the tendering documents, including
the basic technical design as indicated in the Drawings and
Specifiations. In addition to submitting the basic
tender, the tenderer shall provide all information necessary for a
complete evaluation of the alternative, including design calculations,
technical specifications, breakdown of prices, proposeastruction
methods and other relevant details. Only the technical alternatives, if
any, of the lowest evaluated tender conforming to the basic technical
requirements shall be considered.

3.14 The tenderer shall prepare one original of the documents congprisi
the tender documents as described in Clause 3.2 of these Instructions to
Tenderers, bound with the volume containing the Form of Tender,

and clearly mar ked @AORI GI NALO. I n ad:c
submit copies of the tender, in the number spetifiethe invitation to
tender , and clearly marked as ACOPI ESoO.

between them, the original shall prevail.

3.15 The original and all copies of the tender shall be typed or written in
indelible ink and shall be signed by a personaspns duly authorised
to sign on behalf of the tenderer, pursuant to Clause 1.5 (a) or 1.6 (b),
as the case may be. All pages of the tender where alterations or
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additions have been made shall be initialled by the person or persons
signing the tender.

3.16 Clarification of tenders shall be requested by the tenderer to be received
by the procuring entity not later than 7 days prior to the deadline for
submission of tenders.

3.17 The procuring entity shall reply to any clarifications sought by the
tenderer within 3lays of receiving the request to enable the tenderer to
make timely submission of its tender.

3.18 The tender security shall be in the amount of 05 per cent of the
tender price.

Submission of Tenders
4.1  The tenderer shall prepare and submit the Bid doctuimdPDF format

through the IFMIS Supplier portdittps://www.supplier.treasury.go.ke
as prescribed in the Appendix to instructions to tenderers.

@) be addressed to the Employer at the address providéakin
invitation to tender;

(b) bear the name and identification number of the Contract as
defined in the invitation to tender; and

(c) provide a warning not to open before the specified time and date
for tender opening.

4.2 Tenders shall be delivered to tlemployer at the address specified
above not later than the time and date specified in the invitation to
tender. However, the Employer may extend the deadline for
submission of tenders by issuing an amendment in accordance with
SubClause 2.5 in which casdl rights and obligations of the Employer
and the tenderers previously subject to the original deadline will then be
subject to the new deadline.

4.3  Any tender received after the deadline prescribed in clause 4.2 will be
returned to the tenderer-apened.

4.4  Tenderers may modify or withdraw their tenders by giving notice in
writing before the deadline prescribed
modification or withdrawal notice shall be prepared, sealed, marked,
and delivered in accordance with clause 3.18 4ri, with the outer
and i nner envel opedMORIMEI CA@d@N® y mar Kk €
AWITHDRAWAL 6, as appropriate. No tender m
the deadline for submission of tenders.

4.5  Withdrawal of a tender between the deadline for submission of
tenders ad the expiration of the period of tender validity specified in
the invitation to tender or as extended pursuant to Clause 3.6 may result
in the forfeiture of the Tender Security pursuant to Clause 3.11.
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4.6  Tenderers may only offer discounts to, or otherwismlify the prices
of their tenders by submitting tender modifications in accordance with
Clause 4.4 or be included in the original tender submission.

Tender Opening and Evaluation

5.1 The tenders will be opened by the Employer, including modifications

madepur suant t o Cl ause 4. 4, i n t he pr e
representatives who choose to attend at the time and in the place

specified in the invitation to tender. Envelopes marked
AWITHDRAWAL 0 s hal | be opened and read out

Emp | o yepreséngatives who are present during the opening shall
sign a register evidencing their attendance.

52 The tenderersdéd names, the tender prices
and of any alternative tender (if alternatives have been requested or
permitted) any discounts, tender modifications and withdrawals, the
presence or absence of Tender Security, and such other details as may
be considered appropriate, will be announced by the Employer at the
opening. Minutes of the tender opening, including thermédion
disclosed to those present will be prepared by the Employer.

5.3 Information relating to the examination, clarification, evaluation, and
comparison of tenders and recommendations for the asfaCdntract
shall not be disclosed to tenderers or any other persons not officially
concerned with such process until the awardhe successful tenderer
has been announced. Any effort by a tenderer to influence the
Empl oyerés officials, processing of t el
result in the rejection of his tender.

5.4  To assist in the examination, evaluation, and comparistenders, the
Employer at his discretion, may ask any tenderer for clarification of the
tender, including breakdowns of unit rates. The request for clarification
and the response shall be in writing or by cable, telex or facsimile but
no change in the pe or substance of the tender shall be sought,
offered, or permitted except as required to confirm the correction of
arithmetic errors discovered in the evaluation of the tenders in
accordance with Clause 5.7.

5.5  Prior to the detailed evaluation of tenddhe Employer will determine
whether each tender (a) meets the eligibility criteria defined
in Clause 1.7;(b) has been properly signed; (c) is accompanied by the
required securities; and (d) is substantially responsive to the
requirements of the tenderirdpcuments. A substantially responsive
tender is one which conforms to all the terms,
conditions and specifications of the tendering documents, without
material deviation or reservation. A material deviation or reservation is
one (a) which affects in angubstantial way the scope, quality, or
performance of the works; (b) which limits in any substantial way,
Il nconsi stent with the tendering documen
tendererb6s obligations wunder the Contr
would afect unfairly the competitive position of other tenderers
presenting substantially responsive tenders.
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5.6

5.7

5.8

5.9

If a tender is not substantially responsive, it will be rejected, and may
not subsequently be made responsive by correction or withdrawal of the
nonconbrming deviation or reservation.

Tenders determined to be substantially responsive will be checked for
any arithmetic errors. Errors will be corrected as follows:

(@)  where there is a discrepancy between the amount in figures and
the amount in words, the aunt in words will prevail; and

(b) Wherethere is a discrepancy between the unit rate and the line
item total resulting from multiplying the unit rate by the
guantity, the unit rate as quoted will prevail, unless in the
opinion of the Employer, there is arbwous typographical
error, in which case the adjustment will be made to the entry
containing that error.

(c) In the event of a discrepancy between the tender amount as
stated in the Form of Tender and the corrected tender figure in
the main summary of the Bof Quantities, the amount as stated
in the Form of Tender shall prevail.

(d)  The Error Correction Factor shall be computed by expressing
the difference between the tender amount and the corrected
tender sum as a percentagie of the co
Corrected tender sum less P.C. and Provisional Sums)

() The Error Correction Factor shall b
Work (as a rebate or addition as the case may be) for the
purposes of valuations for Interim Certificates and valuation of
variations.

0] the amount stated in the tender will be adjusted in accordance
with the above procedure for the correction of errors and, with
concurrence of the tenderer, shall be considered as binding upon
the tenderer. If the tenderer does not accept the corrected
amount, the tender may be rejected and the Tender Security may
be forfeited in accordance with clause 3.11.

The Employer will evaluate and compare only the tenders determined
to be substantially responsive in accordance with Clause 5.5.

In evaluating théenders, the Employer will determine for each tender
the evaluated tender price by adjusting the tender price as follows:

(@) making any correction for errors pursuant to clause 5.7;
(b)  excluding provisional sums and the provision, if any, for

contingencies irthe Bill of Quantities, but including Dayworks
where priced competitively.
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5.10

5.11

5.12

(c) making an appropriate adjustment for any other acceptable
variations, deviations, or alternative offers submitted in
accordance with clause 3.12; and

(d) making appropriate adjustmento reflect discounts or other
price modifications offered in accordance with clause 4.6

The Employer reserves the right to accept or reject any variation,
deviation, or alternative offer. Variations, deviations, and alternative
offers and other factorwhich are in excess of the requirements of the

tender documents or otherwise result in unsolicited benefits for the
Employer will not be taken into account in tender evaluation.

The tenderer shall not influence the Employer on any matter relating to
his tender from the time of the tender opening to the time the Contract
iIs awarded. Any effort by the Tenderer to influence the Employer or
his employees in his decision on tender evaluation, tender comparison
or Contract award may result in the rejectionhaf tender.

Firms incorporated in Kenya where indigenous Kenyans own 51% or
more of the share capital shall be allowed a 10% preferential bias
provided that they do not stdontract work valued at more than 50%
of the Contract Price excluding Provisio®lms to an

norrindigenous swzontractor.

Award of Contract

6.1

6.2

6.3

Subject to Clause 6.2, the award of the Contract will be made to the
tenderer whose tender has been determined to be substantially
responsive to the tendering documents and whafiaged the lowest
evaluated tender price, provided that such tenderer has been determined
to be (a) eligible in accordance with the provision of Clauses 1.2, and
(b) qualified in accordance with the provisions of clause 1.7 and 1.8.

Notwithstanding claws6.1 above, the Employer reserves the right to
accept or reject any tender, and to cancel the tendering process and
reject all tenders, at any time prior to the award of Contract, without
thereby incurring any liability to the affected tenderer or tezrdeor

any obligation to inform the affected tenderer or tenderers of the
grounds for the action.

The tenderer whose tender has been accepted will be notified of the

award prior to expiration of the tender validity period in writing or by

cable, telex orfacsimile. This notification (hereinafter and in all
Contract documents called the HALetter
sum (hereinafter and in all Contract
Priceo)that the Employer wiofthe pay t he
execution, completion, and maintenance of the Works by the Contractor

as prescribed by the Contract. At the same time the other tenderers shall

be informed that their tenders have not been successful.The contract

shall be formed on the parties sigm the contract.
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

6.12

6.13

6.14

6.15

6.16

The Agreement will incorporate all agreements between the Employer
and the successful tenderer. Within 14 days of receipt the successful
tenderer will sign the Agreement and return it to the Employer.

Within 21 days after receipt of@h_etter of Acceptance, the successful
tenderer shall deliver to the Employer a Performance Security in the
amount stipulated in the Appendix to Conditions of Contract and in the
form stipulated in the Tender documents. The Performance Security
shall be inthe amount and specified form

Failure of the successful tenderer to comply with the requirements of
clause 6.5 shall constitute sufficient grounds for cancellation of the
award and forfeiture of the Tender Security.

Upon the furnishing by the succedstenderer of the Performance
Security, the Employer will promptly notify the other tenderers that
their tenders have been unsuccessful.

Preference wherallowed in the evaluation of tenders shall not be
allowed for contracts not exceeding one year (12 months)

The tender evaluation committee shall evaluate the tender within 30
days of the validity period from the date of opening the tender.

The partiesd the contract shall have it signed within 30 days from the
date of notification of contract award unless there is an administrative
review request.

Contract price variations shall not be allowed for contracts not
exceeding one year (12 months)

Where cotract price variation is allowed, the valuation shall not
exceed 15% of the original contract price.

Price variation request shall be processed by the procuring entity within
30 days of receiving the request.

The procuring entity may at any time termmaprocurement
proceedings before contract award and shall not be liable to any person
for the termination.

The procuring entity shall give prompt notice of the termination to the
tenderers and on request give its reasons for termination within 14 days
of receiving the request from any tenderer.

A tenderer who gives false information in the tender document about its
qualification or who refuses to enter into a contract after notification of
contract award shall be considered for debarment from partigypitin
future public procurement.

Corrupt and Fraudulent practices
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7.1 The procuring entity requires that tenderers observe the highest
standards of ethics during procurement process and execution of
contracts. A tenderer shall sign a declaration Heahas not and will
not be involved in corrupt and fraudulent practices.

APPENDIX TO INSTRUCTIONS TO TENDERERS

Tenderers shall include the following information and documents with their tenders,
unless otherwise stated:

(a) Copy of Busines$Registration/Incorporation.

(b) Copy of VAT Registration Certificate.

(c) Copy of current and valid Tax Compliance Certificate.

(d) Copy of Registration Certificate with National Construction Authority.
(e) Proof of adequate Equipment and Key Personnel;

(f) Proof of works ofsimilar magnitude.

Lack of the foregoing may render a bid nomesponsive and subject to disqualification.
Further, bids from the following shall be automatically norresponsive and disqualified:

(a) A bid from a tenderer whose orgoing works are behind schedle without approved
time extension.
(b) A bid from a tenderer whose orgoing works have been served a default notice.

TENDER EVALUATION CRITERIA

1. PRELIMINARY EVALUATION

The following criteria included in the advert, and/or bid documents, ARE
MANDATORY and any bidder who fails in them SHALL be discontinued from
further evaluation.

A bidder MUST;

1. Attach Tender Security(Kenya Shillings300,000 inthe form of bid bond,
Bank Guarantee or Letters of Credit (issued by Banks Licensed by the
Central Bank of Kenya), Guarantee by a deposit taking Microfinance
Institution, Sacco Society, the Youth Enterprise Development Fund or the
Women Enterprise Fund.)

Attach a copy of VAT Registration Certificate

Attach a copy of certificateof Business Regisation /Incorporation

Attach a copy of current and valid Tax Compliance Certificate

Attach a copy of Registration certificate with NCAn Building and
Construction (NCA 7 or higher).

Attach a signed Declaration of Site Visit and Knowledge of site form
Attach a duly filled and signed Confidential Questionnaire

Attach a copy of current form CR12

Completer the Form of Tender and submit bid in the manner prescribed.

abrwn

© 00N o

2. TECHNICAL EVALUATION

Page 17 of 114



The following criteria included in the advert, and/or bid documents, KRE
EVALUATABLEaNd SHALL be analyzed based on the following weighted score.

a) EBEvaluation -Technical Criteria

1. Proof of works of similar magnitude 45%

2. Adequate equipment and key personnel 20%

3. Proof of sound financial standing 30%

4. Litigation history of the company 5%

TOTAL 100%
Evaluation Attribute Weighting Score g/l ax.
core

Proof of works of similar Provide LPOs/Contracts to which the| 45
magnitude company has done similar supplies ir

the last 3 years

1 3 or more LPOs/Contracts
(45marks)

9 Others prorated at: No. of
LPOs/Contracts/2 x 45

Adequate equipmentand key] 1. Schedul es of c¢o|20

personnel equipment (Attach evidence of
proof of ownership or lease
agreement or Logbooks)-or each
specific equipment required in the
construction work being tendered
for. (Maximum No. of equipment
to be consideretl 5 No.)
(Hoist/ConcreteMixer/Steel &
Aluminium Fabrication
Equipment/Transport, ete)--
2marks each(Max 10 Marks

2. Project Manager of the firm

A Hol der of degr €
relevant Construction/Engineering fie
5 marks

A Hol der of cert.i
ConstructiofEngineering field3
marks

A Hol der of trad¢€g
relevant Construction/Engineering fie
2 marks

A No rel ev@matks c er

3. Site Agent with degree/diploma
of the key personnel in relevant
Construction/Engineerinfield

T With over 10 ye
experiencé marks

T With over 5 yea
experience8 marks
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No. Evaluation Attribute Weighting Score g/l ax.
core
T With under 5 ye
experience 2 marks
3 Proof of sound financial 1. Evidence of financial resources | 30
standing (cash in hand, lines of credit,
over draft facility etc.)
1 Has financial resources equal
or above the cost of the proje
20marks
1 Has financial resources below
the cost of the project, but ovg
50% of the cost of the project
15marks
1 Has financial resources below
50% of the cost of the project
5marks
9 Failure to attach evidence 0
Marks
2. Financial report
Audited financial report (last three
[3] years) 2017-2019
1 Average Annual Turnover
greater or equal to KsiH90
Million 5 Marks
1 Average Annual Turnover
greater or equal to Ksi
Million -3 Marks
1 Average Annual Turnover
below Kshs 20 Millior2
Marks
3. Attach a copy of Registration
Certificate with the National
Construction Authority for building
works(NCA 7 or higher) 5 Marks
4 Litigation history of the 1 Submit litigation history S
company declaration
Total 100

b) Pass mark
Bids attaining the pass mark of 70% of the technical scores will be
considered for financial evaluation.

4. FINANCIAL EVALUATION
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Bids will be evaluated on pricing consistengy, including aithmetic checks and
completeness of quotes. Bids will be compared to arrivat the Lowest
evaluated/responsive bid.

The firm achieving the lowest evaluated price will beecommended for award ofthe
contract.

POST QUALIFICATION ASSESSMENT

Particulars of post qualification if applicableThe Client may inspect the premises and
under due diligenceto seek further clarification/confirmation if necessary, to confirm
authenticity /compliance of any condition of the tender /qualificationseofethderer in
line with Section 83 of the Public Procurement and Asset Disposal Act, 2015

The bidder shall not be awarded the contract if they fail to pass the compliance test. The
second lowest bidder shall be considered for due diligence.
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SECTION Il
CONDITIONS OF CONTRACT

1. Definitions

1.1 In this Contract, except where context otherwise requires, the following
terms shall be interpreted as indicated;

ABiI | | o f ni@ana thd prided amdscompleted Bill of Quantities
forming part of the tender.

ACompensat iavenhode definediGlause 24 hereunder.

AThe Compl eneansthe dtadf empletion of the Works as
certified by the Project Manager, in accordance with Clause 31.

AThe C o nteans. the @greement entered into between the
Employer and the Contractor as recordedhe Agreement Form and
signed by the parties including all attachments and appendices thereto
and all documents incorporated by reference therein to execute,
complete, and maintain the Works,

AThe Co n teferato theperson or corporate body vehtender
to carry out the Works has been accepted by the Employer.

AThe Cont r ac tisothedcomplftesl ntehdering document
submitted by the Contractor to the Employer.

AThe Cont riathd price stated énche Letter of Acceptance
and thereair as adjusted in accordance with the provisions of the
Contract.

i D a yame calendar day§; Mo n t anecalendar months.

A A De is any patt of the Works not completed in accordance with
the Contract.

AThe Defects Li &shhe teitificate isSued by Prbjectc at e 0
Manager upon correction of defects by the Contractor.

AThe Def ect s Lis thebperlod named ihehe iContiatt
Data and calculated from the Completion Date.

A Dr a wi imclgde ccalculations and other information provided or
approved by the Project Manager for the execution of the Contract.
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A Day woarekVgodk inputs subject to payment on a time basis for
labour and the associated materials and plant.

AEmMpIlrogrethedn Pr ocur i ngs defimetd iint thyeoPublic
Procurement Regulations (i.e. Central or Local Government
administration, Universities, Public Institutions and Corporations, etc)
is the party who employs the Contractor to carry out the Works.

AEgumenit® the Contractoros machinery ar
temporarily to the Site for the execution of the Works.

AThe I ntended Cisthepdate aniwbich it B antereled
that the Contractor shall complete the Works. The Intended
Completion Da¢ may be revised only by the Project Manager by
Issuing an extension of time or an acceleration order.

A Mat e r areadll ssapplies, including consumables, used by the
Contractor for incorporation in the Works.

A P | ai;anyintegral part of the Workbkat shall have a mechanical,
electrical, chemical, or biological function.

AProj ect iMezempasprenaned in the Appendix to Conditions

of Contract (or any other competent person appointed by the Employer

and notified to the Contractor, to act iaptacement of the Project

Manager) who is responsible for supervising the execution of the

Wor ks and administering the Contract an
AQuantity Surveyor o registered under t
Surveyors Act nCgipneb25 oregamt@Eed under
Registration Act Cap 530.

A Si iseh@ area defined as such in the Appendix to Condition of
Contract.

ASi te | nvest iagdbse eportskRhatpnay be imctuded in
the tendering documents which are factual anerpretative about the
surface and subsurface conditions at the Site.

ASpeci f imeaadthe @pesifidations of the Works included in the
Contract and any modification or addition made or approved by the
Project Manager.

ASt ar t is ha latestlate when the Contractor shall commence
execution of the Works. It does not necessarily coincide with the Site
possession date(s).

A A Subc o nigarparsoh or casporate body who has a Contract
with the Contractor to carry out a part of the Workthe Contract,
which includes Work on the Site.

ATempor ar yare warks klesigned, constructed, installed, and

removed by the Contractor which are needed for construction or
installation of the Works.
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A A Var iisah instruction given by theroject Manager which varies the
Works.

AThe Warr kwhab the Contract requires the Contractor to construct,
install, and turnover to the Employer, as defined in the Appendix to Conditions
of Contract.

Interpretation

2.1

2.2

2.3

In interpreting these Conditiomd Contract, singular also means plural,
male also means female or neuter, and the other way around. Headings
have no significance. Words have their normal meaning in English
Language unless specifically defined. The Project Manager will
provide instrutons clarifying queries about these Conditions of
Contract.

If sectional completion is specified in the Appendix to Conditions of
Contract, reference in the Conditions of Contract to the Works, the
Completion Date and the Intended Completion Date appharty
section of the Works (other than references to the Intended Completion
Date for the whole of the Works).

The following documents shall constitute the Contract documents and
shall be interpreted in the following order of priority;

(1) Agreement,

(2)  Letterof Acceptance,

3) Contractords Tender,
(4)  Appendix to Conditions of Contract,

5) Conditions of Contract,

(6) Specifications,

(7 Drawings,

(8) Bill of Quantities,

(9)  Any other documents listed in the Appendix to Conditions of
Contract as forming part of tf@ntract.

Immediately after the execution of the Contract, the Project Manager
shall furnish both the Employer and the Contractor with two copies
each of all the Contract documentsrtker, as and when necessary
the Project Manager shall furnish the Contractor [always with a copy
to the Employer] with three [3] copies of such further drawings or
details or descriptive schedules as are reasonably necessary either
to explain or amplify the Contract drawings or to enable the
Contractor to carry out and complete the Works in accordance with
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these Conditions.

3. Language and Law

3.1 Language of the Contract and the law governing the Contract shall be
English language and the Laws of Kenya respectively unless otherwise
stated.

4 Project Manager o6s Decisions

4.1  Except whereotherwise specifically stated, the Project Manager will
decide contractual matters between the Employer and the Contractor in
the role representing the Employer.

5 Delegation

5.1 The Project Manager may delegate any of his duties and responsibilities
to othersafter notifying the Contractor.

6 Communications

6.1 Communication between parties shall be effective only when in
writing. A notice shall be effective only when it is delivered.
7 Subcontracting

7.1 The Contractor may subcontract with the approval of Beject
Manager, but may not assign the Contract without the approval of the
Empl oyer in writing. Subcontracting
obligations.
8 Other Contractors

8.1 The Contractor shall cooperate and share the Site with other
contractorspublic authorities, utilities etc. as listed in the Appendix to
Conditions of Contract and also with the Employer, as per the
directions of the Project Manager. The Contractor shall also provide
facilities and services for them. The Employer may mothfy said
List of Other Contractors etc., and shall notify the Contractor of any
such modification.

9 Personnel

9.1 The Contractor shall employ the key personnel named in the
Quialification Information, to carry out the functions stated in the said
Information orother personnel approved by the Project Manager. The
Project Manager will approve any proposed replacement of key
personnel only if their relevant qualifications and abilities are
substantially equal to or better than those of the personnel listed in the
Qualification Information. If the Project Manager asks the Contractor
to remove a person who is a member of
force, stating the reasons, the Contractor shall ensure that the person
leaves the Site within seven days and haRurtber connection with the
Work in the Contract.

10 Works
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10.1 The Contractor shall construct and install the Works in accordance with
the Specifications and Drawings. The Works may commence on the
Start Date and shall be carried outancordance with the Program
submitted by the Contractor, as updated with the approval of the Project
Manager, and complete them by the Intended Completion Date.

11 Safety and Temporary Works

11.1 The Contractor shall be responsible for the design of temporaysw
However before erecting the same, he shall submit his designs
including specifications and drawings to the Project Manager and to
any oher relevant third parties faheir approval. No erection of
temporary works shall be done until such approsedsobtained.

11.2 The Project Manager 0s approval shall
responsibility for design of the Temporary works and all drawings
prepared by the Contractor for the execution of the temyooar
permanent Works, shall bsubject to prior gproval by the Project
Manager before they can be used.

11.3 The Contractor shall be responsible for the safety of all activities on the
Site.

12. Discoveries

12.1 Anything of historical or other interest or of significant value
unexpectedly discovered on &ghall be the property of the Employer.
The Contractor shall notify the Project Manager of such discoveries and
carry out the Project Manager s instruci

13. Work Program
13.1 Within the time stated in the Appendix @onditions of Contract, the
Contractor shall submit to the Project Manager for approval a program
showing the general methods, arrangements, order, and timing for all
the activities in the Works. An update of the program shall be a
program showing the aal progress achieved on each activity and the
effect of the progress achieved on the timing of the remaining Work,
including any changes to the sequence of the activities.Contractor
shall submit to the Project Manager for approval an updated pragram
intervals no longer than the period stated in the Appendix to Conditions
of Contract. If the Contractor does not submit an updated program
within this period, the Project Manager
may withhold the amount stated in the said Appendix from the next
paymentcertificate and continue to withhold this amount until the next
payment after the date on which the overdue program has been
submitted. The Project Manager 6s approc
alter the Contractor s oblethat i ons. T
program and submit it to the Project Manager again at any time. A
revised program shall show the effect of Variations and Compensation
Events.
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14. Possession of Site

14.1 The Employer shall give possession of all parts of the Site to the
Contractor. fl possession of a part is not given by the date stated in the
Appendix to Conditions of Contracthe Employer will be deemed to
have delayed the start of the relevant activities, and this will be a
Compensation Event.

15. Access to Site

15.1 The Contractor shakllow the Project Manager and any other person
authorised by the Project Manager, access to the Site and to any place
where work in connection with the Contract is being carried out or is
intended to be carried out.

16. Instructions

16.1 The Contractor shaltarry out all instructions of the Project Manager
which are in accordance with the Contract.

17. Extension or Acceleration of Completion Date

17.1 The Project Manager shall extend the Intended Completion Date if a
Compensation Event occurs or a variationssued which makes it
impossible for completion to be achieved by the Intended Completion
Date without the Contractor taking steps to accelerate the remaining
Work, which would cause the Contractor to incur additional cost. The
Project Manager shall de@dvhether and by how much to extend the
Intended Completion Date within 21 days of the Contractor asking the
Project Manager in writing for a decision upon the effect of a
Compensation Event or variation and submitting full supporting
information. If theContractor has failed to give early warning of a
delay or has failed to cooperate in dealing with a delay, the delay
caused by such failure shall not be considered in assessing the new
(extended) Completion Date.

17.2 No bonus for early completion of the Worlshall be paid to the
Contractor by the Employer.

18. Management Meetings

18.1 A Contract management meeting shall be held monthly and attended by
the Project Manager and the Contractor. Its business shall be to review
the plans for the remaining Work and to death matters raised in
accordance with the early warning procedure. The Project Manager
shall record the minutes of management meetings and provide copies of
the same to those attending the meeting and the Employer. The
responsibility of the parties factions to be taken shall be decided by
the Project Manager either at the management meeting or after the
management meeting and stated in writing to all who attended the
meeting.

19. Early Warning
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19.1 The Contractor shall warn the Project Manager at the earlies
opportunity of specific likely future events or circumstances that may
adversely affect the quality of thWork, increase the Contract Price or
delay the execution of the Works. The Project Manager may require
the Contractor to provide an estimate oé texpected effect of the
future event or circumstance on the Contract Price and Completion
Date. The estimate shall be provided by the Contractor as soon as
reasonably possible.

19.2 The Contractor shall cooperate with the Project Manager in making and
consicering proposals on how the effect of such an event or
circumstance can be avoided or reduced by anyone involved in the
Work and in carrying out any resulting instructions of the Project
Manager.

20. Defects

20.1 The Project Manager shall inspecttbte@e nt r act or 6 s wor k and nc
Contractor of any defects that are found. Such inspection shall not
af fect the Contractorodés responsibiliti
instruct the Contractor to search for a defect and to uncover and test any
Work that tke Project Manager considers may have a defect. Should
the defect be found, the cost of uncovering and making good shall be
borne by the Contractor, However, if there is no defect found, the cost
of uncovering and making good shall be treated as a variainol
added to the Contract Price.

20.2 The Project Manager shall give notice to the Contractor of any defects
before the end of the Defects Liability Period, which begins at
Completion, and is defined in the Appendix to Conditions of Contract.
The Defects lability Period shall be extended for as long as defects
remain to be corrected.

20.3 Every time notice of a defect is given, the Contractor shall correct the
notified defect within the length of time specified by the Project
Manager 6s not i oréas not ¢ofrectedraaefeCtavithinr a c t
the time specified in the Project Manag
will assess the cost of having the defect corrected by other parties and
such cost shall be treated as a variation and be deducted from the
Contrac Price.

21. Bills Of Quantities

21.1 The Bills of Quantities shall contain items for the construction,
installation, testing and commissioning of the Work to be done by the
Contractor. The Contractor will be paid for the quantity of the Work
done at the rate itihe Bills of Quantities for each item.

21.2 If the final quantity of the Work done differs from the quantity in the
Bills of Quantities for the particular item by more than 25 percent and
provided the change exceeds 1 percent of the Initial Contract prece, t
Project Manager shall adjust the rate to allow for the change.
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21.3 If requested by the Project Manager, the Contractor shall provide the
Project Manager with a detailed cost breakdown of any rate in the Bills
of Quantities.

22. Variations

22.1 All variations shdlbe included in updated programs produced by the
Contractor.

22.2 The Contractor shall provide the Project Manager with a quotation for
carrying out the variations when requested to do so. The Project
Manager shall assess the quotation, which shafjiben within seven
days of the request or within any longer period as may be stated by the
Project Manager and before the Variation is ordered.

22.3 If the work in the variation corresponds with an item description in the
Bills of Quantities and if in the opion of the Project Manager, the
guantity of work is not above the limit stated in Clause 21.2 or the
timing of its execution does not cause the cost per unit of quantity to
change, the rate in the Bills of Quantities shall be used to calculate the
value d the variation. If the cost per unit of quantity changes, or
if the nature or timing of the work in the variation does not correspond
with items in the Bills of Quantities, the quotation by the Contractor
shall be in the form of new rates for the relevidems of Work.

224 I'f the Contractordéds quotation is wunreas
order the variation and make a change to the Contract price, which shall
be based on the Project Manager s own |
variationontheConrct or 6 s cost s.

22.5 If the Project Manager decides that the urgency of varying the Work
would prevent a quotation being given and considered without delaying
the Work, no quotation shall be given and the variation shall be treated
as a Compensation Event.

22.6 The Contractor shall not be entitled to additional payment for costs that
could have been avoided by giving early warning.

22.7 When the Program is updated, the Contractor shall provide the Project
Manager with an updated cash flow forecast.

23. Payment Certificates, Currency of Payments and Advance Payments

23.1 The Contractor shall submit to the Project Manager monthly
applications for payment giving sufficient details of the Work done and
materials on Site and the amounts which the Contractor considers
himself tobe entitled to. The Project Manager shall check the monthly
application and certify the amount to be paid to the Contractor within
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14 days. The value of Work executed and payable shall be determined
by the Project Manager.

23.2 The value of Workexecuted shall comprise the value of the quantities
of the items in the Bills of Quantities completedaterials delivered on
Site,variations and compensation events. Such materials shall become
the property of the Employer once the Employer has phel
Contractor for their value Thereafter, they shall not be removed from
Site without the Project Manager 6s i nst
Works.

23.3 Payments shall be adjusted for deductions for retention. The Employer
shall pay the Contractor the aomts certified by the Project Manager
within 30 days of the date of issue edich certificate. If the Employer
makes a late payment, the Contractor shall be paid simple interest on
the late payment in the next payment. Interest shall be calculated on
the kasis of number of days delayatl a rate three percentage points
above the Central Bank of Key adverage rate for base lending
prevailing as of the first day the payment becomes overdue.

23.4 If an amount certified is increased in a later certificatasoa result of
an award by an Arbitrator, the Contractor shall be paid interest upon the
delayed payment as set out in this clause. Interest shall be calculated
from the date upon which the increased amount would have been
certified in the absence of disje.

23.5 Items of the Works for which no rate or price has been entered in will
not be paid for by the Employer and shall be deemed covered by other
rates and prices in the Contract.

23.6 The Contract Price shall be stated in Kenya Shillings. All payments to
the Contractor shall be made in Kenya Shillings and foreign currency in
the proportion indicated in the tender, or agreed prior to the execution
of the Contract Agreement and indicated therein. The rate of exchange
for the calculation of the amount of foraigurrency payment shall be
the rate of exchange indicated in the Appendix to Conditions of
Contract. If the Contractor indicated foreign currencies for payment
other than the currencies of the countries of origin of related goods and
services the Employereserves the right to pay the equivalent at the
time of payment in the currencies of the countries of such goods and
services. The Employer and the Project Manager shall be notified
promptly by the Contractor of an changes in the expected foreign
currercy requirements of the Contractor during the execution of the
Works as indicated in the Schedule of Foreign Currency Requirements
and the foreign and local currency portions of the balance of the
Contract Price shall then be amended by agreement betwgaoyem
and the Contractor in order to reflect appropriately such changes.

23.7 In the event that an advance payment is granted, the following shall
apply=

a) On signature of the Contract, the Contractor shall at his request,
and without furnishing proof oéxpenditure, be entitled to an
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advance of 10% (ten percent) of the original amount of the
Contract. The advance shall not be subject to retention money.

b) No advance payment may be made before the Contractor has
submitted proof of th establishment of depit or a directly
liable guarantee satisfactory to the Employer in the amount of
the advance payment. The guarantee shall be in the same
currency as the advance.

C) Reimbursement of the lump sum advance shall be made by
deductions from the Interim paymenasd where applicable
from the balance owing to the Contractor. Reimbursement shall
begin when the amount of the sums due under the Contract
reaches 20% of the original amount of the Contract. It shall
have been completed by the time 80% of this amaurgached.

The amount to be repaid by way of successive deductions shall be calculated
by means of the formula:

R = A(xti xh
8071 20
Where:
R = the amount to be reimbursed
A = the amount of the advance which has been
granted

Xt = the amount of proposed cumulative payments as
a percentage of the original amount of the
Contract. This figure will exceed 20% but not
exceed 80%.

X = the amount of the previous cumulative payments

as a percentage of the original amount of the
Contract. This figure will be below 80%but not
less than 20%.
d) with each reimbursement the counterpart of the directly liable
guarantee may be reduced accordingly.
24. Compensation Events
24.1 The followingissues shall constitute Compensation Events:
(@) The Employer does not give access to a part of the Site by the
Site Possession Date stated in the Appendix to Conditions of
Contract.
(b)  The Employer modifies the List of Other Contractors, etc., in a

way that affects the Work of the Contractor under the Contract.
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(c) The Project Manager orders a delay or does not issue drawings,
specifications or instructions required for execution of the
Works on time.

(d)  The Project Manager instructs the Contractor to uncover or to
carry out additional tests upon the Work, which is then found to
have no defects.

(e) The Project Manager unreasonably does not approve a
subcontract to be let.

0] Ground conditions are substantially more adverse than could
reasonably have been assumed befssaance of the Letter of
Acceptance from the information issued to tenderers (including
the Site investigation reports), from information available
publicly and from a visual inspection of the Site.

(g)  The Project Manager gives an instruction for dealind vaib
unforeseen condition, caused by the Employer or additional
work required for safety or other reasons.

(h) Other contractors, public authorities, utilities, or the Employer
does not work within the dates and other constraints stated in
the Contract, andhey cause delay or extra cost to the
Contractor.

0] The effects on the Contractor of any

()] The Project Manager unreasonably delays issuing a Certificate
of Completion.

(k) Other compensation events described in the Contract or
determinedy the Project Manager shall apply.

24.2 If a compensation event would cause additional cost or would prevent
the Work being completed before the Intended Completion Date, the
Contract Price shall be increased and/or the Intended Completion Date
shall beextended. The Project Manager shall decide whether and by
how much the Contract Price shall be increased and whether and by
how much the Intended Completion Date shall be extended.

24.3 As soon as information demonstrating the effect of each compensation
evern upon the Contractordéds forecast COS
Contractor, it shall be assessed by the Project Manager, and the
Contract Price shall be adjusted accor
forecast is deemed unreasonable, the Project Manager sjusll tik
Contract Price based on the Project Man:
Project Manager will assume that the Contractor will react competently
and promptly to the event.

24.4 The Contractor shall not be entitled to compensation to the extent that
the Emplogr 6s i nterests are adversely affec
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24.5

24.6

having given early warning or not having-operated with the Project
Manager.

Prices shall be adjusted for fluctuations in the cost of inputs only if
provided for in the Appendix to Condition§ Gontract.

The Contractor shall give written notice to the Project Manager of his
intention to make a claim within thirty days after the event giving rise
to the claim has first arisen. The claim shall be submitted within thirty
days thereafter.

Provided always that should the event giving rise to the claim of
continuing effect, the Contractor shall submit an interim claim within
the said thirty days and a final claim within thirty days of the end of the
event giving rise to the claim.

25. Price Adjustment

25.1

25.2

25.3

The Project Manager shall adjust the Contract Price if taxes, duties and
other levies are changed between the date 30 days before the
submission of tenders for the Contract and the date of Completion. The
adjustment shall be the change in the amountawfpayable by the
Contractor.

The Contract Price shall be deemed to be based on exchange rates
current at the date of tender submission in calculating the cost to the
Contractor of materials to be specifically imported (by express
provisions in the Conéict Bills of Quantities or Specifications) for
permanent incorporation in the Works. Unless otherwise stated in the
Contract, if at any time during the period of the Contract exchange rates
shall be varied and this shall affect the cost to the Contraftsuch
materials, then the Project Manager shall assess the net difference in the
cost of such materials. Any amount from time to time so assessed shall
be added to or deducted from the Contract Price, as the case may be.

Unless otherwise stated in tl&ontract, the Contract Price shall be
deemed to have been calculated in the manner set out below and in sub
clauses 25.4 and 25.5 and shall be subject to adjustment in the events
specified thereinder;

() The prices contained in the Contract Bills of Quantities shall be
deemed to be based upon the rates of wages and other
emoluments and expenses as determined by the Joint Building
Council of Kenya (J.B.C.) and set out in the schedule of basic
rates issueB@0 days before the date for submission of tenders.
copy of the schedule used by the Contractor in his pricing shall
be attached in the Appendix to Conditions of Contract.

(i) Upon J.B.C. determining that any of the said rates of wages or

other emoluments @nexpenses are increased or decreased, then
the Contract Price shall be increased or decreased by the amount
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assessed by the Project Manager based upon the difference,
expressed as a percentage, between the rate set out

in the schedule of basic rates isdW30 days before the date for
submission of tenders and the rate published by the J.B.C. and
applied to the quantum of labour incorporated within the
amount of Work remaining to be executed at the date of
publication of such increase or decrease.

(i)  No adjwstment shall be made in respect of changes in the rates
of wages and other emoluments and expenses which occur after
the date of Completion except during such other period as may
be granted as an extension of time under clause 17.0 of these
Conditions.

25.4 The prices contained in the Contract Bills of Quantities shall be deemed
to be based upon the basic prices of materials to be permanently
incorporated in the Works as determined by the J.B.C. and set out in the
schedule of basic rates issued 30 days befmreate for submission of
tenders. A copy of the schedule used by the Contractor in his pricing
shall be attached in the Appendix to Conditions of Contract.

25.5 Upon the J.B.C. determining that any of the said basic prices are
increased or decreased then ®entract Price shall be increased or
decreased by the amount to be assessed by the Project Manager based
upon the difference between the price set out in the schedule of basic
rates issued 30 days before the date for submission of tenders and the
rate pubkhed by the J.B.C. and applied to the quantum of the relevant
materials which have not been taken into account in arriving at the
amount of any interim certificate under clause 23 of these Conditions
issued before the date of publication of such increasecrease.

25.6 No adjustment shall be made in respect of changes in basic prices of
materials which occur after the date for Completion except during such
other period as may be granted as an extension of time under clause
17.0 of these Conditions.

25.7 The prasisions of subclause 25.1 to 25.2 herein shall not apply in
respect of any materials included in the schedule of basic rates.

26. Retention

26.1 The Employer shall retain from each payment due to the Contractor the
proportion stated in the Appendix to Condition§ Contract until
Completion of the whole of the Works. On Completion of the whole of
the Works, half the total amount retained shall be repaid to the
Contractor and the remaining half when the Defects Liability Period
has passed and the Project Manageas certified that all defects
notified to the Contractor before the end of this period have been
corrected.

27. Liquidated Damages
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27.1 The Contractor shall pay liquidated damages to the Employer at the rate
stated in the Appendix to Conditions of Contract for each day that the
actual Completion Date is later than the Intended Completion Date.
The Employer may deduct liquidated damagesnfipayments due to
the Contractor. Payment of liquidated damages shall not alter the
Contractordés | iabilities.

27.2 If the Intended Completion Date is extended after liquidated damages
have been paid, the Project Manager shall correct any overpayment of
liquidated damages by the Contractor by adjusting the next payment
certificate. The Contractor shall be paid interest on the overpayment,
calculated from the date of payment to the date of repayment, at the rate
specified in Clause 23.30

28. Securities

28.1 The Perbrmance Security shall be provided to the Employer no later
than the date specified in the Letter of Acceptance and shall be issued
in an amount and form and by a reputable bank acceptable to the
Employer, and denominated in Kenya Shillings. The Performanc
Security shall be valid until a date 30 days beyond the date of issue of
the Certificate of Completion.

29. Dayworks

29.1 | f applicabl e, the Dayworks rates in t
used for small additional amounts of Work only when the Project
Manager has given written instructions in advance for additional work
to be paid for in that way.

29.2 All work to be paid for as Dayworks shall be recorded by the
Contractor on Forms approved by the Project Manager. Each
completed form shall be verified and signby the Project Manager
within two days of the Work being done.

29.3 The Contractor shall be paid for Dayworks subject to obtaining signed
Dayworks forms.

30. Liability and Insurance

30.1 From the Start Date until the Defects Correction Certificate has been
i ssued, the following are the Employer 0:

(@  The risk of personal injury, death or loss of or damage to
property (excluding the Works, Plant, Materials and
Equipment), which are due to;

(1) use or occupation of the Site by the Works or for the

purpose othe Works, which is the unavoidable result of
the Works, or
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(i) negligence, breach of statutory duty or interference with
any legal right by the Employer or by any person
employed by or contracted to him except the Contractor.

(b) The risk of damage to the Workdlant, Materials, and
Equipment to the extent that it is due to a fault of the Employer
or I n Empl oyer 6s design, or due t
contamination directly affecting the place where the Works are
being executed.

30.2 From the Completion Date untihe Defects Correction Certificate has
been issued, the risk of loss of or damage to the Works, Plant, and
Materials is the Employerds risk except

(@) a defect which existed on or before the Completion Date.

(b)  an event occurring befotbe Completion Date, which was not
itself the Employerds ri sk

(c) the activities of the Contractor on the Site after the Completion
Date.

30.3 From the Start Date until the Defects Correction Certificate has been
issued, the risks of personal injury, death ansklof or damage to
property (including, without limitation, the Works, Plant, Materials, and
Equi pment) which are not Empheoyer ds ri s
Contractor shall provide, in the joint names of the Employer and the
Contractor, insurance cew from the Start Date to the end of the
Defects Liability Period, in the amounts stated in the Appendix to
Conditions of Contract for the following events;

(@) loss of or damage to the Works, Plant, and Materials;

(b) loss of or damage to Equipment;

(c) loss of or damage to property (except the Works, Plant,
Materials, and Equipment) in connection with the Contract, and

(d) personal injury or death.

30.4 Policies and certificates for insurance shall be delivered by the
Contractor to the Project Manager for the Project Managb s appr ov al
before the Start Date. All such insurance shall provide for
compensation required to rectify the loss or damage incurred.

30.5 If the Contractor does not provide any of the policies and certificates
required, the Employer maaffect the insurane which the Contractor
should have provided and recover the premiums from payments
otherwise due to the Contractor or, if no payment is due, the payment of
the premiums shall be a debt due.

30.6 Alterations to the terms ahsuranceshall not be made withouhé
approval of the Project Manager. Both parties shall comply with any
conditions of insurance policies.

31. Completion and taking over
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31.1 Upon deciding that the Works are complete, the Contractor shall issue a
written request to the Project Mager to issue & Certificate of
Completion of the Works. The Employer shall take over the Site and
the Works within seven [/days of the Project Manager assuing a
Certificate of Completion.

32. Final Account

32.1 The Contractor shall issue the Project Manager witletailed account
of the total amount that the Contractor considers payable to him by the
Employer under the Contract before the end of the Defects Liability
Period. The Project Manager shall issue a Defects Liability Certificate
and certify any final payent that is due to the Contractor within 30
days of receiving the Contractordés acco
If it is not, the Project Manager shall issue within 30 days a schedule
that states the scope of the corrections or additions that eessaey.
If the final account is still unsatisfactory after it has been resubmitted,
the Project Manager shall decide on the amount payable to the
Contractor and issue a Payment Certificate. The Employer shall pay
the Contractor the amount due in thedFi@ertificate within 60 days.

33. Termination

33.1 The Employer or the Contractor may terminate the Contract if the other
party causes a fundamental breach of the Contract. These fundamental
breaches of Contract shall include, but shall not be limited to, the
following;

(@) the Contractor stops work for 30 days when no stoppage of
work is shown on the current program and the stoppage has not
been authorised by the Project Manager;

(b)  the Project Manager instructs the Contractor to delay the
progress of the Works, antthe instruction is not withdrawn
within 30 days;

(© the Contractor is declared bankrupt or goes into liquidation
other than for a reconstruction or amalgamation;

(d) a payment certified by the Project Manager is not paid by the
Employer to the Contractor withi 30 days (for Interim
Certificate) or 60 days (for Final Certificate)of issue.

(e) the Project Manager gives notice that failure to correct a
particular defect is a fundamental breach of Contract and the
Contractor fails to correct it within a reasonableiqebiof time
determined by the Project Manager;

() the Contractor does not maintain a security, which is required.

33.2 When either party to the Contract gives notice of a breach of Contract
to the Project Manager for a cause other than those listed under Clause
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33.1 above, the Project Manager shall decide whether the breach is
fundamental or not.

33.3 Notwithstanding the aboye¢he Employer may terminate the Contract
for convenience.

33.4 If the Contract is terminated, the Contractor shall stop work
immediately, make the Site safe and secure, and leave the Site as soon
as reasonably possible. The Project Manager shall immediately
thereafter arrange for a meeting for the purpose of taking record of the
Works executed andmaterials, goods, equipment and temporary
buildings on Site.

34. Payment Upon Termination

34.1 If the Contract is terminated because of a fundamental breach of
Contract by the Contractor, the Project Manager shall issue a certificate
for the value of the Work done and materials ordered and delivered to
Site up to the date of the issue of the certificate. Additional liquidated
damages shall not apply. If the abtamount due to the Employer
exceeds any payment due to the Contractor, the difference shall be a
debt payable by the Contractor.

342 | f the Contract is terminated for the E
of a fundamental breach of Contract by the Employiee, Project
Manager shall issue a certificate for the value of the Work done,
materials ordered, the reasonable cost of removal of equipment,
repatriati on of t he Contractor ds per so
Wor ks, and the Cont r aand secudng the ost s of
Works.

34.3 The Employer may employ and pay other persons to carry out and
complete the Works and to rectify any defects and may enter upon the
Works and use all materials on the Site, plant, equipment and
temporary works.

34.4 The Contractor sddl, during the execution or after the completion of
the Works under this clause remove from the Site as and when required,
within such reasonable time as the Project Manager may in writing
specify, any temporary buildings, plant, machinery, applianceslsgo
or materials belonging to or hired by him, and in default the Employer
may (without being responsible for any loss or damage) remove and
sell any such property of the Contractor, holding the proceeds less all
costs incurred to the credit of the ContoscUntil after completion of
the Works under this clause the Employer shall not be bound by any
other provision of this Contract to make any payment to the Contractor,
but upon such completion as aforesaid and the verification within a
reasonable time ofhe accounts therefore the Project Manager shall
certify the amount of expenses properly incurred by the Employer and,
if such amount added to the money paid to the Contractor before such
determination exceeds the total amount which would have been payabl
on due completion in accordance with this Contract the difference shall
be a debt payable to the Employer by the Contractor; and if the said
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amount added to the said money be less than the said total amount, the
difference shall be a debt payable by HEmeployer to the Contractor.

35. Release from Performance

35.1

If the Contract is frustrated by the outbreak of war or by any other
event entirely outside the control of either the Employer or the
Contractor, the Project Manager shall certify that the Contradvéders
frustrated. The Contractor shall make the Site safe and stop Work as
quickly as possible after receiving this certificate and shall be paid for
all Work carried out before receiving it.

36. Corrupt gifts and payments of commission

The Contractor shall not;

(@)

(b)

Offer or give or agree to give to any person in the service of the
Employer any gift or consideration of any kind as an inducement or
reward for doing or forbearing to do or for having done or forborne to
do any act in relatiorotthe obtaining or execution of this or any other
Contract for the Employer or for showing or forbearing to show favour
or disfavour to any person in relation to this or any other contract for
the Employer.

Enter into this or any other contract with thenfdloyer in connection
with which commission has been paid or agreed to be paid by him or on
his behalf or to his knowledge, unless before the Contract is made
particulars of any such commission and of the terms and conditions of
any agreement for the payntehereof have been disclosed in writing

to the EmployerAny breach of this Condition by the Contractor or by
anyone employed by him or acting on his behalf (whether with or
without the knowledge of the Contractor) shall be an offence under the
provisiors of the Public Procurement Regulations issued under The
Exchequer and Audit Act Cap 412 of the Laws of Kenya.

37. Settlement Of Disputes

37.1

In case any dispute or difference shall arise between the Employer or
the Project Manager on his behalf and the Cordraeither during the
progress or aftethe completion or terminationf the Works, such
dispute shall be notified in writing by either party to the other with a
request to submit it to arbitration and to concur in the appointment of an
Arbitrator within thirty days of the notice. The dispute shall be referred
to the arbitration and final decision of a person to be agreed between
the parties. Failing agreement to concur in the appointment of an
Arbitrator, the Arbitrator shall be appointed by the ChairroarVice
Chairman of any of the following professional institutions;

0] Architectural Association of Kenya
(i) Institute of Quantity Surveyors of Kenya

(i)  Association of Consulting Engineers of Kenya
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37.2

37.3

37.4

37.5

37.6

37.7

(iv)  Chartered Institute of Arbitrators (Kenya Branch)
(v) Institution of Engineers of Kenya.

On the request of the applying party. The institution written to first by
the aggrieved party shall take precedence over all other institutions.

The arbitration may be on the construction of this Contract or on any
mater or thing of whatsoever nature arising thereunder or in connection
therewith, including any matter or thing left by this Contract to the
discretion of the Project Manager, or the withholding by the Project
Manager of any certificate to which the Contoacmay claim to be
entitled to or the measurement and valuation referred to in clause 23.0
of these conditions, or the rights and liabilities of the parties subsequent
to the termination of Contract.

Provided that no arbitration proceedings shall be cenuad on any
dispute or difference where notice of a dispute or difference has not
been given by the applying party within ninety days of the occurrence
or discovery of the matter or issue giving rise to the dispute.

Notwithstanding the issue of a notiae stated above, the arbitration of
such a dispute or difference shall not commence unless an attempt has
in the first instance been made by the parties to settle such dispute or
difference amicably with or without the assistance of third parties.
Proof d such attempt shall be required.

Notwithstanding anything stated herein the following matters may be
referred to arbitration before the practical completion of the Works or
abandonment of the Works or termination of the Contract by either

party:

37.5.1 The appintment of a eplacement Project Managapon the
said person ceasing to act.

37.5.2 Whether or not the issue of an instruction by the Project
Manager is empowered by these Conditions.

37.5.3 Whether or not a certificate has been improperly withheld
or isnot in accordance with these Conditions.

37.5.4 Any dispute or difference &ing in respect of war risksr war
damage.

All other matters shall only be referred to arbitration after the
completion or alleged completion of the Works or termination or
alleged temination of the Contract, unless the Employer and the
Contractor agree otherwise in writing.

The Arbitrator shall, without prejudice to the generality of his powers,

have powers to direct such measurements, computations, tests or
valuations as may in h@pinion be desirable in order to determine the
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37.8

37.9

rights of the parties and assess and award any sums which ought to
have been the subject of or included in any certificate.

The Arbitrator shall, without prejudice to the generality of his powers,
have powes to open up, review and revise any certificate, opinion,
decision, requirement or notice and to determine all matters in dispute
which shall be submitted to him in the same manner as if no such
certificate, opinion, decision requirement or notice had lgaem.

The award of such Arbitrator shall be final and binding upon the
parties.

Page 40 of 114



SECTION IV T APPENDIX TO CONDITIONS OF CONTRACT

THE EMPLOYER IS

Name: COUNTY GOVERNMENT OF KIAMBU
AddressP.0.BOX 234400900 KIAMBU

Name of Authorised Representative:

Chief Officer- Trade, Industrialization, Tourism and Investments.
County Government of Kiambu

THE PROJECT MANAGER IS
Name: DIRECTOR -COUNTY PUBLIC WORKS ; KIAMBU COUNTY
Address:P.O. Box189, KIAMBU

The name (and identification number) of the Contract is

The Works consist of

PROPOSEDMARKET

The Start Date shall be

AS AGREED WITH THE PROJECT MANAGER

The Intended Completion Date for the whole of\erks shall be
18 WEEKS FROM DATE OF COMMENCEMENT

The following documents also form part of the Contract:
AS LISTED IN CLAUSE 2.3 OF CONDITIONS OF CONTRACT

The Site Possession Date shall be
AS AGREED WITH THE PROJECT MANAGER

The Commencement Date dHa¢
AS AGREED WITH THE PROJECT MANAGER (but not later thar2 WEEKS from
site possession date)

The Site is located &0OKO BORA./ SOKO MJINGA
and is defined in drawings nos.
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The Defects Liability Period is 180 days.

Other Contractors, utilities etc., to be engaged by the Employer on the Site
Include those for the executio

1. PLUMBING AND DRAINAGE WORKS
2. ELECTRICAL WORKS

3.

4.

The minimum insurance covers shall be;

1. The minimum cover for insurance of the Works and of Plant and Materials
respectofth€ ont ract or 6sNIf aul ty design is

2.  The minimum cover for loss or damage to Equipmeritiik

3.  The minimum for insurance of other propertyNik

4. The minimum cover for personal injury or death insurance
1 For the Contradtitor 6s empl oyees 1is
i And for other people iNIL

The following events shall also be Compensation Events:

NONE, ONLY AS LISTED IN CLAUSE 24 OF THE CONDITIONS OF

CONTRACT

1.

2.

3.

4.
The peiod between Program updated &days.

The amount to be withheld for late submission of an upldategram isNil
The proprtion of payments retained 1€ percent.
The Price Adjustment Clau§HALL NOT (shall/shall not) apply

The liquidated damages for the whole of the Works is Ksh©00.00(per week)
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The Performance Security shall be for the following minimum amounts equivalent as a
percentage of the0% of theContract Price in the form of a Bank Guarantee.

The Completion Period for the Worksli8Weeks]
The rate of exchange for calculation of foreign currency paymehigis

The schedule of basic rates used in pricing by the Contractor is as attached
[Contractor to attach].

Advance PaymerBHALL NOT (shall/ shall not) be granted.

Prices forV.A.T should beincluded in the unit prices of billed items but should not
be given as a percentage at @iRAND SUMMARY PAGE.
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SECTION V - SPECIFICATIONS
Notes for preparing Specifications

1.0

2.0

3.0

4.0

5.0

Specifications must be drafted to present a clear and
precise statement of the required standards of materials,
and workmanship for tenderers to respond realistically
and competitively to the requirements of the Employer
and ensure responsiveness of tenders. The
Specifications should require that all materials, plant,
and other supplies to be permanently incorporatatie
Works be new, unused, of the most recent or current
models, and incorporating all recent improvements in
design and materials unless provided otherwise in the
Contract. Where the Contractor is responsible for the
design of any part of the permanenoils, the extent of

his obligations must be stated.

Specifications from previous similar projects are useful
and may not be necessary tewste specifications for
every Works Contract.

There are considerable advantages in standardizing
General Specifcations for repetitive Works in
recognized public sectors, such as highways, urban
housing, irrigation and water supply. The General
Specifications should cover all classes of workmanship,
materials and equipment commonly involved in
constructions, althayh not necessarily to be used in a
particular works contract. Deletions or addenda should
then adapt the General Specifications to the particular
Works.

Care must be taken in drafting Specifications to ensure
they are not restrictive. In the Specificats of
standards for materials, plant and workmanship, existing
Kenya Standards should be used as much as possible,
otherwise recognized international standards may also
be used.

The Employer should decide whether technical solutions
to specified parts of the Works are to be permitted.
Alternatives are appropriate in cases where obvious (and
potentially less costly) alternatives are possible to the
technical solutions indicated itender documents for
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certain elements of the Works, taking into consideration
the comparative specialized advantage of potential
tenderers.

The Employer should provide a description of the
selected parts of the Works with appropriate reference to
Drawings, Specifications, Bills of Quantities, and
Design or Performance criteria, stating that the
alternative solutions shall be at least structurally and
functionally equivalent to the basic design parameters
and Specifications.

Such alternative solutions ah be accompanied by all
information necessary for a complete evaluation by the
Employer, including drawings, design calculations,
technical specifications, breakdown of prices, proposed
construction methodology, and other relevant details.
Technical akrnatives permitted in this manner shall be
considered by the Employer each on its own merits and
independently of whether the tenderer has priced the
Iltem as described 1in the
with the tender documents.

The Specifications fathis contracshall be
MINISTRY OF PUBLIC WORKS GENERAL SPECIFICATION FOR
BUILDING WORKS 1976 EDITION (together with any amendments issued

thereto)
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SECTION VI - DRAWINGS

PROJECT:

PROPOSED CONSTRUCTION OF TYPICAL MARKET SHED

IN KIAMBU COUNTY

CONTENT:

Architectural Presentation

SCHEME DESIGN PREPARED BY:

KIAMBU COUNTY WORKS OFFICE
DIRECTORATE OF PUBLIC WORKS.

FOR THE COUNTY GOVERNMENT OF KIAMBU
P.O BOX 189 KIAMBU
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